






It	 was	 an	 uphill	 battle	 for	 Tamara	 Lusardi,	 a	 military	 veteran	
working	as	a	software	engineer	with	the	United	States	Army,	after	she	
decided	 to	 come	 out	 as	 a	 transgender	 woman	 to	 her	 co-workers.1		
Tamara’s	employer	prevented	her	 from	using	 the	women’s	bathroom	
and	 her	 supervisor	 consistently	 and	 deliberately	 misgendered	 her—
called	her	by	her	former	name	and	male	pronouns—in	disrespect	of	her	
gender	 identity.2	 	 In	 a	 2015	 interview,	 Tamara	 recounted	 how	 her	
supervisor	would	intentionally	misgender	her:	“We’d	be	in	a	meeting,	
[and]	he’d	say	‘Todd,	I	need	you	to	answer	this.’”3		On	camera,	Tamara	





Tamara	went	on	 to	 file	 a	 complaint	with	 the	Equal	Employment	
Opportunity	 Commission	 (EEOC),	 asserting	 that	 she	 was	 subject	 to	
hostile	 work	 environment	 sexual	 harassment	 because	 she	 was	
“repeatedly	referred	to	her	by	male	pronouns.”6		Tamara	was	ultimately	
successful;	the	EEOC	held	that	the	Army	violated	Title	VII	by	cultivating	
a	 hostile	 work	 environment	 when	 it	 allowed	 a	 supervisor	 to	
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and	 I	want	 to	be	able	 to	 focus	on	doing	a	good	 job	without	worrying	
about	harassment	in	the	workplace	.	.	.	.”9	
Tamara’s	case	depicts	 the	 type	of	harassment	many	 transgender	
people	 face	 at	work.	 	While	 Tamara	was	 ultimately	 successful	 in	 her	
harassment	claim,	 the	 law	 in	 this	area	 is	 largely	unsettled;	no	 federal	
court	 of	 appeals	 has	 ever	 explicitly	 answered	 whether	 intentionally	
calling	 someone	 by	 the	 wrong	 gender	 pronouns	 constitutes	 sexual	
harassment	under	Title	VII.	 	 For	many	years,	 it	was	unclear	whether	
transgender	people	were	even	protected	under	Title	VII		at	all,10	but	the	
June	2020	Supreme	Court	decision,	Bostock	v.	Clayton	County,	resolved	
that	 question.11	 	 In	 Bostock,	 the	 Court	 concluded	 that	 “[b]ecause	
discrimination	 on	 the	 basis	 of	 .	.	.	 transgender	 status	 requires	 an	
employer	 to	 intentionally	 treat	 individual	 employees	 differently	
because	 of	 their	 sex,	 an	 employer	 who	 intentionally	 penalizes	 an	
employee	for	being	.	.	.	transgender	also	violates	Title	VII.”12		In	light	of	
the	Bostock	 decision,	 this	 Comment	will	 argue	 that	 refusal	 to	 use	 an	
employee’s	 chosen13	 name	 or	 pronoun	 and	 intentional	misgendering	
may	constitute	sexual	harassment	under	Title	VII.		Such	conduct	creates	
a	hostile	work	environment	by	fostering	sex	stereotypes—that	a	person	




















person’s	gender	 identity	 is	their	 internal	sense	of	their	gender,	which	
may	or	may	not	align	with	the	gender	they	were	assigned	at	birth.14		The	
adjective	 “cisgender”	 generally	 applies	 to	 individuals	 whose	 gender	





applies	 to	 people	 who	 have	 a	 variety	 of	 physical	 sex	 traits,	 such	 as	
variations	 in	 chromosomes	 or	 anatomy,	 “that	 do	 not	 conform	with	 a	
binary	 construction	 of	 sex	 as	 either	 male	 or	 female.”18	 	 A	 person	
possessing	 intersex	 characteristics	 need	 not	 identify	 as	 nonbinary;	
being	 intersex	 does	 not	 determine	 a	 person’s	 gender	 identity.19		
Moreover,	 there	 is	 no	 single	 way	 to	 define	 what	 it	 means	 to	 have	 a	
nonbinary	gender	 identity	since	 identifying	as	nonbinary	might	mean	
something	 different	 to	 different	 people.20	 	 For	 instance,	 certain	
individuals	 might	 identify	 with	 gender	 hybridity,	 “combining	 gender	
roles	into	non-traditional	configurations	[such	as]	bigender,	pangender,	
and	androgynous	identities.”21	 	Others	might	reject	gender	altogether,	
declining	 to	 conform	 with	 any	 “traditional	 gender	 categories,”	
identifying	 as	 gender-neutral	 or	 unisex.22	 	 Some	 might	 experience	
gender	 as	 a	 dynamic	 notion	 and	 identify	 as	 “gender	 fluid.”23	 	 Some	
transgender	and	nonbinary	people	may	experience	gender	dysphoria,	
























themselves	 through	 their	 appearance,	 such	 as	 through	 their	 clothing,	
hair,	 name,	 pronouns,	 or	 other	 similar	 characteristics.	 	 Gender	
expression	“may	or	may	not	conform	to	socially	defined	behaviors	and	
characteristics	 typically	 associated	 with	 being	 either	 masculine	 or	
feminine.”25		While	a	person’s	gender	identity	and	gender	expression	are	
not	 necessarily	 the	 same,	 many	 people	 may	 express	 their	 gender	
identity	through	their	gender	expression.26	 	Accordingly,	with	various	









about	 0.6%	 of	 the	 population.29	 	 The	 study	 also	 found	 that	 “younger	
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was	best	 described	 as	 nonbinary.”32	 	 Some	 states	 have	 taken	 various	
actions	 to	 protect	 transgender	 and	 nonbinary	 individuals,	 including	
recognizing	a	third	gender	category	and	passing	legislation	that	permits	




women	 perceived	 as	 masculine,”	 remains	 “a	 harmful	 type	 of	 sex	
discrimination	that	the	law	should	redress.”34		Misgendering—referring	
to	 someone	 as	 a	 gender	 different	 than	 the	 gender	 with	 which	 they	
identify—would	 fall	 into	 this	 kind	 of	 discrimination.	 	 This	 is	 one	
mechanism	that	advances	the	gender-based	stereotype	that	individuals	
should	 go	by	 the	names	or	pronouns	 that	 conform	with	 the	 sex	 they	
were	assigned	at	birth.			
Misgendering	is	a	persistent	issue	that	detrimentally	affects	many	
transgender	 people	 in	 the	 workplace.	 	 The	 National	 Center	 for	
Transgender	 Equality’s	 2011	 report	 on	 transgender	 discrimination	
found	 that	 45%	 of	 respondents	 reported	 having	 been	 misgendered	
“repeatedly	 and	 on	 purpose”	 at	 work.35	 	 The	 National	 Center	 for	
Transgender	 Equality’s	 2015	 report	 stated	 that	 	 “[m]ore	 than	 three-
quarters	(77%)	of	respondents”	had	taken	“steps	to	avoid	mistreatment	
in	the	workplace,	such	as	hiding	or	delaying	their	gender	transition	or	





TRANSGENDER	 SURVEY	 45	 (2016)	 [hereinafter	 2015	 U.S.	 TRANSGENDER	 SURVEY],	 https://
www.transequality.org/sites/default/files/docs/usts/USTS%20Full%20Report%20-
%20FINAL%201.6.17.pdf.		The	National	Center	for	Transgender	Equality’s	2015	survey	



















employee	misgendering.38	 	Additionally,	 some	 local	 jurisdictions	have	
recognized	 the	 importance	 of	 preventing	 misgendering	 and	 have	
specifically	 enacted	 provisions	 to	 protect	 transgender	 people	 from	
misgendering	in	the	workplace.		For	example,	Washington	D.C.	passed	a	
regulation	 stating	 that	 “[d]eliberately	 misusing	 an	 individual’s	
preferred	 name[,]	 form	 of	 address	 or	 gender-related	 pronoun”	 may	
qualify	as	“evidence	of	unlawful	harassment	and	hostile	environment”	
when	 considering	 the	 totality	 of	 the	 circumstances.39	 	 These	
circumstances	 include	 “the	 nature,	 frequency,	 and	 severity	 of	 the	




Ms./Mrs./Mx.)	 with	 which	 a	 person	 self-identifies,	 regardless	 of	 the	
person’s	 sex	 assigned	 at	 birth,	 anatomy,	 gender,	 medical	 history,	
appearance,	 or	 the	 sex	 indicated	 on	 the	 person’s	 identification.”41		
Nevertheless,	 this	Comment	posits	that	employees	across	the	country	
should	not	have	to	rely	only	on	employers’	internal	policies	or	local	laws	
for	 redress,	 but	 should	 also	 have	 a	 federal	 remedy	 in	 Title	 VII	 for	
intentional	misgendering	in	the	workplace.	
Part	II	of	this	Comment	will	provide	an	overview	of	the	Supreme	
Court’s	 landmark	 decision	 in	Bostock	 v.	 Clayton	 County.	 	 Part	 III	 will	
discuss	the	development	of	gender	discrimination,	sex	stereotyping,	and	
sexual	harassment	law	under	Title	VII.		Part	IV	will	survey	the	EEOC’s	
approach	 to	 Title	 VII	 hostile	 work	 environment	 claims	 based	 on	
misgendering.	 	 Part	 V	 will	 discuss	 federal	 case	 law	 relevant	 to	
misgendering.	 	Part	VI	will	analyze	some	challenges	that	may	arise	as	
more	employers	and	employees	consider	workplace	pronoun	policies	to	





incongruence	 per	 se,	 but	 may	 instead	 originate	 from	 stigma	 stress	 associated	 with	
negotiating	social	interactions	in	a	cisnormative	context”).	










prohibition	against	discrimination	 in	employment	 “on	 the	basis	of	 .	.	.	
sex”	applies	to	discrimination	based	on	sexual	orientation	and	gender	
identity.42	 	 The	Court	 decided	 three	 cases	 in	Bostock:	 two	 relating	 to	
Title	VII	protection	based	on	sexual	orientation,	and	one	relating	to	Title	
VII	protection	based	on	gender	identity.43		Bostock	v.	Clayton	County	and	
Zarda	v.	Altitude	Express,	 Inc.	posed	similar	 issues;	 in	both	cases,	 the	





that	 “it	 is	 impossible	 to	 discriminate	 against	 a	 person	 for	 being	 .	.	.	







refusing	 to	 call	 a	 transgender	 employee	 by	 their	 chosen	 name	 and	
pronoun	while	referring	to	cisgender	employees	by	their	chosen	name	
and	 pronouns	 without	 question—would	 also	 violate	 Title	 VII	 if	 the	
conduct	contaminates	the	conditions	of	the	employee’s	work.	
The	 Court	 also	 stated	 that	 Title	 VII	 “makes	 each	 instance	 of	
discriminating	 against	 an	 individual	 employee	 because	 of	 that	
individual’s	sex	an	independent	violation	of	Title	VII,”	regardless	of	any	
consideration	of	 sex	 stereotyping.	 	 “So	 just	 as	 an	employer	who	 fires	


















when	 considering	 discrimination	 against	 transgender	 people	 in	 the	
workplace.	 	 In	 its	decision,	however,	the	majority	also	clarified	that	 it	
was	not	specifically	addressing	any	other	potentially	adjacent	Title	VII	
matters	 such	 as	 gender-based	 workplace	 dress	 codes	 or	 restroom	
rules.49	




how	 “employers	 address	 their	 employees”	 and	 how	 “teachers	 and	
school	officials	address	students.”51		Under	traditional	English,	“two	sets	
of	sex-specific	singular	personal	pronouns	are	used	to	refer	to	someone	
in	 the	 third	person	(he,	him,	and	his	 for	males;	 she,	her,	and	hers	 for	
females).”52	 	 Justice	 Alito	 highlighted	 that	 “several	 different	 sets	 of	
gender-neutral	pronouns	have	now	been	created	and	are	preferred	by	
some	 individuals	who	do	not	 identify	as	 falling	 into	either	of	 the	 two	
traditional	categories.”53	
In	any	event,	Bostock	has	been	seen	as	a	source	of	optimism	for	the	
transgender	 community	 as	 it	 exemplifies	 a	 shift	 in	 the	 law	 that	may	
















	 54	 See	 generally	 Susan	 Bisom-Rapp,	 The	 Landmark	 Bostock	 Decision:	 Sexual	
Orientation	and	Gender	Identity	Bias	in	Employment	Constitute	Sex	Discrimination	Under	
Federal	Law,	COMPAR.	LAB.	L.	AND	POL’Y	J.,	Aug.	2020,	at	9;	CHRISTY	MALLORY,	ET	AL.,	LEGAL	





not	 apply	 to	 all	 employers,	 but	 only	 those	 “engaged	 in	 an	 industry	








successfully	 argued	 multiple	 cases	 asserting	 that	 “writing	 sex-based	
stereotypes	into	the	laws	of	the	land	was	sex	discrimination	in	violation	
of	 equal	 protection[.]”57	 	 In	 line	 with	 Justice	 Ginsburg’s	 early	
construction	 of	 sex	 discrimination	 as	 based	 on	 stereotypes,	 the	 law	
under	Title	VII	developed	to	similarly	recognize	“a	gender	stereotyping	
theory,	under	which	workplace	penalties	and	harassment	of	individuals	
for	 failing	 to	 conform	 to	 gender	 stereotypes	 may	 be	 actionable	 sex	
discrimination.”58	
In	Price	Waterhouse	v.	Hopkins,	the	Supreme	Court	expanded	Title	




societally	 expected	 to	 present	 themselves	 in	 denying	 Hopkins	 (a	
cisgender	female	manager)	a	partner	position.60		Because	the	partners	
reviewing	her	qualifications	deemed	she	was	not	“feminine”	enough,	the	
Court	 found	 the	 employer	 had	 discriminated	 against	 Hopkins	 by	 sex	
stereotyping.61		Ultimately,	because	Hopkins’s	gender	was	a	motivating	































Hostile	 work	 environment	 harassment	 occurs	 when	 an	 employer	
fosters	or	fails	to	prevent	offensive	behavior	in	the	workplace,	such	as	
“discriminatory	intimidation,	ridicule,	and	insult,”	that	is	so	severe	and	
pervasive	that	 it	 “alter[s]	 the	conditions	of	 [the	victim’s]	employment	
and	create[s]	an	abusive	working	environment.”66		Misgendering	cases	
would	fall	under	the	hostile	work	environment	category.	









color,	 religion,	 sex,	 or	 national	 origin,	 was	 a	 motivating	 factor	 for	 any	 employment	
practice,	even	though	other	factors	motivated	the	practice.”).		Despite	the	hope	that	this	
laxer	causation	standard	would	make	Title	VII	 claims	easier	 for	plaintiffs	 to	win,	 the	

















environment.’”68	 	 Moreover,	 the	 Court	 asserted	 that	 Title	 VII’s	
protection	of	the	“terms,	conditions,	or	privileges	of	employment”	is	not	
limited	 to	 “economic”	 or	 “tangible”	 discrimination	 but	 to	 “the	 entire	
spectrum	of	disparate	treatment”	in	employment.69	
In	 its	 unanimous	 decision	 in	Harris	 v.	 Forklift	 Systems,	 Inc.,	 the	
Court	elaborated	on	what	it	means	for	a	workplace	to	be	“hostile”	and	





resolve	 a	 circuit	 split	 on	 whether	 an	 employer’s	 conduct	 “must	
‘seriously	affect	 [an	employee’s]	psychological	well-being’	or	 lead	 the	
plaintiff	 to	 ‘suffer	 injury’”	 to	 rise	 to	 the	 level	 of	 abusive	 work	
environment	 harassment.72	 	 The	 Court	 responded	 in	 the	 negative:	 to	
violate	Title	VII,	an	employer	needs	only	to	act	in	a	way	that	may	“detract	








with	 an	 employee’s	 work	 performance.”75	 	 While	 evidence	 of	 “[t]he	
effect	 on	 an	 employee’s	 psychological	 well-being	 is	 relevant	 to	
 
	 68	 Id.	at	67	(quoting	Henson	v.	Dundee,	682	F.2d	897,	904	(11th	Cir.	1982)).	 	The	
Meritor	 Court	 also	 cited	 Rogers	 v.	 EEOC	 as	 the	 first	 instance	 where	 a	 hostile	 work	
environment	claim	was	recognized,	in	holding	that	a	workplace	rampant	with	ethnic	or	
racial	 discrimination	 was	 so	 offensive	 as	 to	 “destroy	 completely	 the	 emotional	 and	
psychological	stability	of	minority	group	workers	.	.	.	.”		Id.	at	66	(citing	Rogers	v.	EEOC,	
454	 F.2d	 234,	 238	 (5th	 Cir.	 1971)).	 	 Based	 on	 Rogers,	 the	Meritor	 Court	 held	 that	












determining	 whether	 the	 employee	 actually	 found	 the	 environment	
abusive,”	it	is	not	required.76		
Under	 this	 standard,	 a	 transgender	 individual	 facing	 severe	 or	
pervasive	intentional	misgendering	would	not	have	to	prove	that	their	







pervasive	misgendering	 can	 conceivably	make	 someone	want	 to	 quit	
their	job,	not	show	up	to	work,	or	not	want	to	work	with	a	particular	
person.	
In	 Oncale	 v.	 Sundowner	 Offshore	 Services,	 Inc.,	 male	 supervisors	
subjected	 the	 plaintiff,	 who	 was	 also	 male,	 to	 repeated	 physical	
harassment.78	 	 There,	 the	 Court	 held	 that	 “nothing	 in	 Title	 VII	




“statutory	 prohibitions	 often	 go	 beyond	 the	 principal	 evil	 to	 cover	
reasonably	 comparable	 evils	 .	.	.	.”80	 	 The	 Court	 emphasized	 that	 the	
severity	 of	 the	 conduct	 “should	 be	 judged	 from	 the	 perspective	 of	 a	
reasonable	person	in	the	plaintiff’s	position	.	.	.	.”81		In	light	of	the	Bostock	
decision,	 this	 concept	 would	 transfer	 to	 misgendering	 cases.	 	 While	
Congress	was	not	expressly	trying	to	rid	the	workplace	of	misgendering	
when	enacting	Title	VII,	it	is	a	reasonably	comparable	evil	to	other	forms	
of	 sex	 stereotyping	 that	 hold	 people	 back	 from	 participating	 and	
advancing	in	the	workplace.	
Considering	Bostock	and	 the	Supreme	Court’s	sexual	harassment	
precedent	 together,	 the	 thesis	 of	 this	 Comment—that	 intentional	
misgendering	may	 be	 grounds	 for	 a	 hostile	work	 environment	 claim	
because	it	may	rise	to	a	sufficiently	severe	and	pervasive	level	as	to	alter	
the	 conditions	 of	 an	 individual’s	 employment—fits	within	 the	 sexual	










gender-nonconforming	 people	 from	 disparate	 treatment	 in	 the	
workplace,	 an	employer	 cannot	 intentionally	 call	 an	employee	by	 the	
wrong	 pronoun	 without	 violating	 Title	 VII	 in	 some	 respect.	 	 Such	
misgendering	 is	 either	 discrimination	 per	 se	 or	 relies	 on	 the	 sex	
stereotype	 that	 an	 employee’s	 pronouns	 should	 not	 deviate	 from	
cisgender	male	and	female	expectations.		This	framework	requires	the	
removal	 of	 the	 entire	 spectrum	 of	 disparate	 treatment	 between	
employees	of	all	gender	 identities,	 including	practices	 that	grant	only	
cisgender	 employees	 the	 protection	 of	 being	 called	 by	 their	 chosen	
name	 and	 pronoun,	 at	 least	 when	 they	 are	 sufficiently	 severe	 or	
pervasive	to	contaminate	the	work	environment.	
As	 to	when	 an	 employer	may	be	 liable	 to	 a	 victim-employee	 for	
hostile	 work	 environment	 sexual	 harassment,	 the	 Court	 held	 in	
Burlington	Industries,	Inc.	v.	Ellerth	that	an	employer	may	be	vicariously	
liable	 to	 an	 employee	 when	 a	 supervisor	 creates	 a	 hostile	 work	
environment,	even	when	the	victim	suffers	no	“tangible”	employment	
consequences,	such	as	being	fired	or	demoted.82		An	employer	may	be	
held	 liable	 if	 it	 intended	 the	 consequences	 of	 the	 supervisor’s	
harassment,	the	employer	was	negligent	or	reckless	in	preventing	the	
harassment,	 the	 harassment	 occurred	 within	 the	 scope	 of	 a	 non-
delegable	duty	of	the	employer,	or	the	employee	“purported	to	act	or	to	
speak	on	behalf	of	 the	principal[.]”83	 	As	a	defense,	 an	employer	may	
demonstrate	that	it	“exercised	reasonable	care	to	prevent	and	correct	
promptly	 any	 sexually	 harassing	 behavior,	 and	 .	.	.	 that	 the	 plaintiff	
employee	unreasonably	 failed	 to	 take	advantage	of	any	preventive	or	
corrective	 opportunities	 provided	 by	 the	 employer	 or	 to	 avoid	 harm	
otherwise.”84	 	 An	 employer	may	 also	 be	 held	 liable	 for	 hostile	 work	
environment	 sexual	 harassment	 even	 when	 a	 nonsupervisory	 co-
worker	or	third	party	is	the	harasser;	in	this	case,	an	employee	would	





	 84	 Id.	 at	 765.	 	 Similarly,	 in	 Faragher	 v.	 Boca	 Raton,	 decided	 on	 the	 same	 day	 as	
Burlington,	the	Court	applied	the	same	liability	rule:	“[A]n	employer	is	vicariously	liable	
for	 actionable	 discrimination	 caused	 by	 a	 supervisor,	 but	 subject	 to	 an	 affirmative	
defense	 looking	 to	 the	reasonableness	of	 the	employer’s	 conduct	as	well	as	 that	of	a	
plaintiff	victim.”		524	U.S.	775,	780	(1998).		The	Court	held	that	the	employer	had	failed	
to	 take	 reasonable	 care	 to	prevent	 the	harassment,	 as	 the	 city	did	not	 keep	 track	of	







work	 environment	 claims	 even	when	 the	 employer	did	not	 intend	 to	
cause	a	hostile	work	environment	but	fosters	one	as	a	consequence	of	
unchecked	offensive	workplace	behavior.		
The	 Burlington	 liability	 framework	 would	 not	 consider	
misgendering	 a	 “tangible”	 employment	 action,	 like	 hiring	 or	 firing	




to	 take	 advantage	 of	 any	 preventive	 or	 corrective	 opportunities	
provided	by	the	employer	or	to	avoid	[the	misgendering]	otherwise.”86		
In	 a	 situation	 where	 a	 co-worker	 consistently	 calls	 an	 employee	 by	
incorrect	 pronouns,	 an	 employer	 may	 be	 held	 liable	 for	 sexual	
harassment	if	it	was	negligent	in	controlling	the	working	conditions	by	
not	taking	action	to	prevent	and	correct	the	misgendering,	or	failed	to	
provide	 corrective	 opportunities.87	 	 Examples	 of	 employers	 failing	 to	
exercise	 reasonable	 care	might	 include	 failing	 to	 provide	 training	 or	
providing	ineffective	training	regarding	pronoun	usage,	failing	to	put	in	







(as	 opposed	 to	 accidental	 misgendering)	 would	 make	 a	 “severe	 or	
pervasive”	 argument	 significantly	 stronger.	 	 Under	 the	 severe	 and	
pervasive	framework—requiring	that	the	harassment	be	so	offensive	as	
to	alter	the	conditions	of	the	employee’s	work—if	a	supervisor	or	co-

















to	 constitute	 harassment.89	 	 And,	 arguably,	 if	 an	 employee	 never	
explicitly	shared	 their	gender	 identity	or	pronouns,	 they	 likely	would	
not	have	 taken	 the	requisite	preventative	actions	 to	avoid	 the	hostile	
treatment	under	the	framework.		This	is	because	in	many	instances,	“the	
use	 of	 gendered	 language	 .	.	.	 relies	 on	 assumptions	 made	 based	 on	
appearance.”90		The	delicate	fact	of	the	matter	in	this	instance	is	that	a	
person’s	 gender	 identity	 is	 not	 necessarily	 evident	 based	 on	 their	
gender	expression;	this	may	apply	whether	the	individual	cares	deeply	
about	 whether	 others	 treat	 them	 in	 accordance	 with	 their	 gender	








status,	 and	 sexual	 orientation),	 national	 origin,	 age	 (40	 or	 older),	
disability	or	genetic	information.”92	 	The	EEOC	investigates	charges	of	
discrimination,	and	if	it	determines	that	discrimination	has	occurred,	it	














Actionable	 Under	 Title	 VII?,	 81	 NEB.	 L.	 REV.	 1152,	 1190-91	 (2002).	 	 Considering	 a	
hypothetical	workplace-discrimination	policy	that	 is	silent	on	protecting	transgender	

















asserted	 that	 “it	 is	 illegal	 for	 an	 employer	 to	 .	.	.	 permit	 harassment	
because	.	.	.	[a]n	employee	is	planning	or	has	made	a	gender	transition	












cause	 harm	 to	 the	 employee,	 and	 may	 constitute	 sex-based	
discrimination	and/or	harassment.”98		As	discussed	in	the	Introduction,	
in	2015,	 the	EEOC	determined	 in	Lusardi	 v.	Dep’t	of	 the	Army	 that	an	




Co.,	 323	 U.S.	 134,	 140	 (1944)	 (While	 agency	 interpretations	 are	 not	 authoritatively	
controlling	 upon	 the	 courts,	 they	 “do	 constitute	 a	 body	 of	 experience	 and	 informed	
judgment	to	which	courts	.	.	.	may	properly	resort	for	guidance.		The	weight	of	such	a	
judgment	 .	.	.	 will	 depend	 upon	 the	 thoroughness	 evident	 in	 its	 consideration,	 the	
validity	of	its	reasoning,	its	consistency	with	earlier	and	later	pronouncements,	and	.	.	.	
it[‘s]	power	to	persuade	.	.	.	.”).	
	 95	 U.S.	 EQUAL	 EMP.	 OPPORTUNITY	 COMM’N,	 PREVENTING	 EMPLOYMENT	 DISCRIMINATION	














To	 provide	 more	 insight	 on	 Ms.	 Lusardi’s	 claims	 relating	
specifically	 to	 the	misgendering	 assertions,	 Lusardi	 asserted	 that	 her	
supervisor	 repeatedly	 called	 her	 “by	 her	 former	male	 name,	 by	male	
pronouns,	and	as	‘sir.’”100		In	addition,	Lusardi	asserted	that	there	were	
at	 least	 seven	 instances	where	 the	supervisor	did	not	correct	himself	
after	 misgendering	 her,	 and	 that	 there	 were	 at	 least	 four	 instances	
where	he	did	correct	himself.101		The	supervisor	misgendered	Lusardi	in	
front	of	her	co-workers,	during	meetings,	during	heated	arguments,	and	
via	 email.102	 	 Lusardi	 confessed	 that	 she	 did	 not	 always	 correct	 the	
supervisor	 because	 she	 thought	 she	 might	 suffer	 an	 adverse	








not	 treat	 her	 as	 an	 equal,”	 the	 supervisor	 responded,	 “Sir,	 not	 on	
anyone’s	side.”106		Witnesses	testified	that	they	observed	the	supervisor	
misgendering	 Lusardi	 well	 after	 she	 notified	 her	 colleagues	 of	 her	
transition,	and	that	Lusardi	shared	with	a	co-worker	that	she	felt	“she	
was	working	in	a	hostile	or	uncomfortable	environment.”107			
The	 EEOC	 maintains	 that	 an	 employer	 violates	 Title	 VII	 when	
“intentionally	 and	 persistently	 failing	 to	 use	 the	 name	 and	 gender	
pronoun	 corresponding	 to	 an	 employee’s	 gender	 identity	 as	
communicated	 to	 management	 and	 employees[].”108	 	 In	 Lusardi,	 the	
EEOC	contrasted	the	impact	of	accidental	and	intentional	misgendering;	
specifically,	 “inadvertent	and	 isolated	slips	of	 the	tongue	 likely	would	
not	constitute	harassment	.	.	.	.”109		In	Ms.	Lusardi’s	case,	it	was	found	that	
the	 use	 of	 incorrect	 pronouns	 “was	 not	 accidental,	 but	 instead	 was	




















may	 be	 liable	 for	 hostile	 work	 environment	 sexual	 harassment	 even	
when	the	hostile	work	environment	was	an	unintentional	consequence	





Federal	 courts	 have	 held	 that	 persistent	 sex	 stereotyping	 and	





employee	 sued	 his	 former	 employer,	 alleging	 sexual	 harassment	 in	
violation	of	Title	VII.114	 	The	employee	asserted	 “that	he	was	verbally	
harassed	 by	 [his]	male	 co-workers	 and	 a	 supervisor	 because	 he	was	
effeminate	and	did	not	meet	their	views	of	a	male	stereotype.”115		These	
employees	repeatedly	called	the	plaintiff	“she”	and	“her,”	and	degraded	





being	 misgendered,	 by	 co-workers	 for	 failing	 to	 conform	 to	 sex	
stereotypes,	 and	 the	 employer	 failed	 to	 adequately	 deter	 future	
harassment	 or	 correct	 the	 harassment.118	 	 Post-Bostock,	 the	 same	
reasoning	 as	 applied	 in	 Nichols	 would	 apply	 to	 a	 situation	 where	 a	




















Title	 VII	 prohibits	 discrimination	 based	 on	 gender	 identity.119		
Nevertheless,	 the	district	court	 found	 that	 the	plaintiff,	 a	 transgender	
woman,	did	not	provide	adequate	evidence	to	prove	the	harassment	she	
faced	 was	 severe	 and	 pervasive	 enough	 to	 create	 a	 hostile	 work	
environment,	 despite	 multiple	 claims	 of	 misgendering	 and	 negative	
comments	about	her	female-expressive	appearance.120		Specifically,	the	
plaintiff	was	subjected	to	intentional	misgendering,	negative	comments	
about	 her	 dresses	 and	 heels,	 and	 was	 told	 that	 “what	 [she	 thinks	 is	
discriminatory]	 really	 doesn’t	 matter.”121	 	 Of	 all	 these	 negative	




While	 the	 plaintiff-employee’s	 hostile	 workplace	 claim	 was	
unsuccessful,	it	is	arguable	that	she	would	have	been	successful	under	
different	 circumstances;	 the	 structure	 of	 the	 plaintiff’s	 work	
environment—made	 up	 of	 mostly	 subcontractor	 co-workers	 from	
various	companies—was	a	barrier	to	her	claim	because	almost	all	the	
discriminatory	 conduct	 was	 by	 individuals	 not	 employed	 by	 the	
plaintiff’s	 direct	 employer	 or	 subcontractor	 employer.123	 	Accordingly,	
the	 court	 determined	 that	 neither	 the	 direct	 employer	 nor	
subcontractor	employer	knew	or	should	have	known	about	the	conduct	
because	 the	 plaintiff	 did	 not	 take	 the	 requisite	 action	 to	 report	 the	
conduct	to	either	employer.124		Ultimately,	there	is	a	likelihood	the	case	














information	 to	 determine	whether	 the	misgendering	was	 sufficiently	






owned	 by	 the	 franchise	 company	 Triangle	 Doughnuts,	 LLC,	 for	 two	
months.129		Within	those	two	months,	Doe	alleged	that	she	was	subject	
to	 “harassment	 and	 discrimination	 by	 coworkers	 and	 customers.”130		
Specifically,	 Doe	 alleged	 that	 her	 “[supervisors	 and]	 coworkers	
regularly	 misgendered	 [her]	 with	 a	 male	 name	 and	 male	 pronouns	
despite	her	requests	to	use	her	female	name	and	female	pronouns.”131		
Customers	 also	 misgendered	 Doe	 regularly,	 “sometimes	 [on	 a]	 daily	
basis.”132	 	 Doe’s	 supervisors	 prohibited	 her	 from	 using	 the	 women’s	
restroom	and	subjected	her	“to	a	stricter	dress	code	than	other	female	
and	 cisgender	 employees.”133	 	 Doe	 was	 also	 subjected	 to	 threatening	
interactions	 with	 co-workers	 and	 customers;	 in	 one	 instance,	 a	 co-
worker	threatened	to	beat	her	up,	and	in	another,	a	group	of	customers	
threatened	 to	 kill	 her.134	 	 Instead	 of	 taking	 action	 to	 prevent	 these	
misgendering	 and	 gender	 stereotyping	 affronts	 by	 co-workers	 or	
customers,	“Doe’s	supervisors	.	.	.	reassigned	her	to	duties	that	were	out	
of	 the	view	of	 customers.”135	 	 In	 the	end,	Doe’s	manager	 told	her	 she	
could	go	home	if	she	did	not	feel	safe	but	then	fired	her	after	Doe	left	
work	 for	 the	 day,	 later	 asserting	 that	 she	was	 fired	 for	 violating	 the	
company’s	time	off	policy.136			


















discrimination	 was	 severe	 or	 pervasive,	 3)	 the	 discrimination	
detrimentally	 affected	 the	 plaintiff,	 4)	 the	 discrimination	 would	
detrimentally	affect	a	reasonable	person	in	like	circumstances,	and	5)	
the	existence	of	respondeat	superior	liability.”137		A	court	must	review	
the	 claim	under	 the	 totality	 of	 the	 circumstances,	which	may	 include	
considering	the	factors	set	forth	in	Harris,	including	the	“frequency	of	
the	 discriminatory	 conduct;	 its	 severity;	 whether	 it	 is	 physically	
threatening	or	humiliating,	or	a	mere	offensive	utterance;	and	whether	





allegations	 made	 in	 Milo	 exemplifies	 the	 high	 bar	 plaintiffs	 facing	
misgendering	harassment	must	hurdle	to	be	successful	in	a	hostile	work	




In	 various	 contexts,	 courts	 have	 described	 misgendering	 as	
damaging.		Intentional	misgendering	has	been	described	as	a	hostility,140	
“objectively	 offensive,”141	 “not	 a	 light	 matter	 [and]	 laden	 with	
discriminatory	 intent,”142	 “degrading,	 humiliating,	 invalidating,	 and	
mentally	 devastating”	 to	 transgender	 individuals.143	 	 Likewise,	
misgendering	can	make	a	person	feel	“depressed	[and]	disrespected,”144	
and	“being	referred	to	by	the	wrong	gender	pronoun	is	often	incredibly	
distressing”145	 for	 a	 transgender	 person	 and	 can	 be	 “traumatic”	 to	




















intentionally	misgendering	 a	 teacher,	misgendering	was	described	 as	
“pure	 meanness.”147	 	 None	 of	 the	 cases	 discussed	 in	 this	 Comment	
provided	 instances	 where	 misgendering	 alone	 was	 the	 sole	 factor	
causing	 a	 hostile	 work	 environment.	 	 But	 if	 facing	 persistent	
misgendering	in	the	workplace	can	make	an	individual	feel	depressed,	
disrespected,	 or	 humiliated,	 it	 follows	 that	 the	 misgendering	 could	
significantly	“alter	the	conditions	of	[that	individual’s]	employment	and	
create	 an	 abusive	working	 environment”	 as	 set	 forth	 in	 the	 Supreme	
Court’s	hostile	work	environment	jurisprudence.148		
VI.		POTENTIAL	CHALLENGES	
While	 individuals	 should	 be	 able	 to	 bring	 hostile	 work	
environment	 sexual	 harassment	 claims	 under	 Title	 VII	 based	 on	
misgendering,	 plaintiff-employees	 may	 confront	 certain	 defenses	 or	
challenges.	 	 These	 defenses	 or	 challenges	 may	 include	 confronting	
linguistic	challenges	for	individuals	who	use	gender-neutral	pronouns,	
such	 as	 “they/them/theirs,”	 which	 are	 increasingly,	 but	 still	 not	
extensively,	used;	freedom	of	speech	defenses	by	defendants	who	may	




























neutral	 pronouns.	 	 As	 mentioned	 in	 the	 Introduction,	 about	 18%	 of	
adults	in	the	United	States	say	they	personally	know	someone	who	goes	
by	 gender-neutral	 pronouns.153	 	 Approximately	 29%	 of	 the	 27,715	
respondents	 to	 the	 2015	 National	 Center	 for	 Transgender	 Equality	
survey	reported	using	“they/their”	as	their	pronouns.154	 	Additionally,	
the	American	Psychological	Association	(APA)	has	officially	embraced	








use	 is	 essential,	 [a	writer	 should]	 explain	 in	 the	 text	 that	 the	 person	
prefers	 a	 gender-neutral	 pronoun.”157	 	 The	 Chicago	 Manual	 of	 Style	
states	that	while	writers	should	be	wary	of	using	the	word	“they”	in	a	
singular	 sense,	 the	 use	 of	 “they”	 as	 such	 has	 “become	 common	 in	
informal	 usage	 .	.	.	 and	 [is]	 steadily	 gaining	 ground.”158	 	 The	 Manual	
continues	 that	 “[f]or	 references	 to	 a	 specific	 person,	 the	 choice	 of	
pronoun	may	depend	on	the	individual.		Some	people	identify	not	with	
a	 gender-specific	 pronoun	but	 instead	with	 the	pronoun	 they	 and	 its	
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provides	 various	 techniques	 for	 achieving	 gender	 neutrality	 in	
writing.160	
Moreover,	 the	 gender-neutral	 honorific	 “Mx.”	 has	 become	 more	
widely	 used.161	 	 On	 a	 similar	 note,	 the	 honorific	Ms.—as	 opposed	 to	
either	Mrs.	or	Miss—which	 is	now	widely	used,	was	at	one	point	not	
commonly	used.		It	only	reached	mainstream	usage	in	the	1970s	after	
feminist	 activists	 called	 for	 its	 adoption	 to	 deal	 with	 sex-biased	
honorifics	 usage	 that	 focused	 only	 on	 a	 woman’s	 marital	 status.162		
Oxford	 Languages	 contends	 that	 it	 “aims	 to	 describe,	 rather	 than	
prescribe,	the	way	languages	are	used	by	people	around	the	world”	and	
“take[s]	 an	 evidence-based	 approach	 to	 language	 content	 creation,	
looking	 at	 real	 examples	 of	 the	 ways	 words	 are	 used	 in	 context	 to	
provide	an	accurate	picture	of	a	 language.”163	 	Arguments	that	people	





On	 a	 similar	 note,	 some	 argue	 that	 workplace	 pronoun	 policies	

























students,	 a	 transgender	woman,	 by	 female	 pronouns.166	 	 The	 district	
court	held	that	the	university	did	not	retaliate	against	the	professor	in	
violation	 of	 his	 freedom	 of	 speech,	 reasoning	 that	 the	 professor’s	
statements	misgendering	the	student	did	not	constitute	speaking	on	a	
public	concern.167	 	The	court	found	that	the	statements	were	made	in	
the	 inconsequential	 context	 of	 an	 individual	 classroom	 and	 that	 his	
“refusal	to	address	a	student	in	class	in	accordance	with	the	student’s	







The	 Sixth	 Circuit	 reversed,	 finding	 the	 university	 did	 violate	 the	
professor’s	 First	 Amendment	 right	 to	 free	 speech.170	 	 The	 court	 first	
emphasized	 the	 public	 university’s	 special	 place	 within	 First	
Amendment	 jurisprudence,	 holding	 that	 public	 university	 professors	
maintain	 free	 speech	 rights	 “at	 least	when	 engaged	 in	 core	 academic	
functions,	such	as	teaching	and	scholarship.”171	 	Next,	 the	court	found	
that	 the	professor’s	decision	not	 to	use	the	student’s	chosen	pronoun	
did	 constitute	 speaking	 on	 a	 “matter	 of	 public	 concern”	 because	 his	
“choices	touch[ed]	on	gender	identity—a	hotly	contested	matter	.	.	.	that	
‘often’	 [came]	 up	 during	 class	 discussion	 in	 [his]	 political	 philosophy	
courses.”172	 	 The	 court	 stated	 that	 “titles	 and	 pronouns	 carry	 a	
message.”173		In	particular,	the	university	wanted	“its	professors	to	use	




















While	 the	 Sixth	 Circuit	 reversed	 the	 district	 court’s	 decision	 in	
Meriwether,	 neither	 court	 ruled	 out	 that	 there	 may	 be	 some	 middle	
ground	 of	 pronoun	 policy	 that	 would	 have	 satisfied	 both	 courts’	
standpoints,	at	least	in	the	public	university	context.		For	instance,	the	
university’s	policy	did	not	actually	require	the	plaintiff	to	use	pronouns	




employers	 from	 complying	with	workplace	 pronoun	 rules.177	 	 Justice	
Gorsuch’s	majority	opinion	 in	Bostock	 implies	 that	 the	case	may	have	
been	decided	differently	if	a	First	Amendment	free	exercise	or	Religious	
Freedom	 Restoration	 Act	 (RFRA)	 argument	 had	 been	 presented:	
“Because	 RFRA	 operates	 as	 a	 kind	 of	 super	 statute,	 displacing	 the	
normal	operation	of	other	 federal	 laws,	 it	might	 supersede	Title	VII’s	








claim	 it	 had	 raised	 unsuccessfully	 in	 the	 Sixth	 Circuit.181	 	 The	 Sixth	
Circuit	 held	 that	 RFRA	 is	 not	 a	 valid	 excuse	 for	 employment	
















their	 efforts	 to	 engage	 in	 ‘discrimination	 in	 hiring	 .	.	.	.’”182	 	 The	 Sixth	
Circuit	 concluded	 that	 because	 Title	 VII	 aims	 to	 safeguard	 “‘an	 equal	
opportunity	 to	 participate	 in	 the	workforce	without	 regard	 to’	 .	.	.	 an	
array	 of	 .	.	.	 protected	 traits,”	 any	 Title	 VII	 enforcement	 action	 “will	
necessarily	defeat	RFRA	defenses	to	discrimination	made	illegal	by	Title	
VII.”183		Applying	the	Sixth	Circuit’s	rationale	to	a	misgendering	claim,	it	
would	 follow	 that	 RFRA	 is	 not	 a	 valid	 excuse	 for	 employers	 with	
religious	affiliations	to	allow	intentional	misgendering,	as	misgendering	
that	 rises	 to	 a	 severe	 and	 pervasive	 level	 impedes	 transgender	 and	





essential	 to	 employees’	 wellbeing	 and	 that	 prophylactic	 compliance	
with	Title	VII	is	important	for	employers	to	maintain	a	happy	and	strong	





signature	 lines,	 and	 encouraging	 employees	 to	 share	 their	 pronouns	
during	 introductory	meetings.184	 	 Providing	 such	 opportunities	 takes	
the	 onus	 off	 an	 employee—who	 might	 be	 anxious	 about	 being	
misgendered	 at	work,	 but	might	 not	 know	 how	 to	 approach	 sharing	
their	 pronouns—from	 having	 to	 announce	 their	 pronouns	with	 each	









in	 the	 workplace);	 see	 also	 The	 Survey	 is	 In:	 Gen	 Z	 Demands	 Diversity	 and	 Inclusion	
Strategy,	 TALLO	 (Oct.	 21,	 2020)	 https://tallo.com/blog/genz-demands-diversity-
inclusion-strategy/.	 	Through	a	survey	on	Generation	Z’s	perspectives	on	companies’	










may	wish	 to	maintain	 records	of	 employees’	 names	 and	pronouns	 to	
“ensure	 that	 whenever	 possible,	 appropriate	 terms	 will	 be	 used	 for	
personnel	 and	 administrative	 purposes,	 such	 as	 directories,	 email	
addresses,	 and	 business	 cards.”187	 	 Additionally,	 employers	 should	
deliver	 diversity	 and	 inclusion	 training	 to	 all	 employees	 and	 include	
language	in	their	employee	handbooks	to	ensure	“that	proper	pronoun	
usage	 is	 part	 of	 creating	 an	 environment	 in	which	 all	 employees	 feel	




[a	 victim’s]	 failure	 to	 invoke	 that	 procedure,	 [does	 not]	 insulate	 [an	
employer]	 from	 liability.”189	 	 These	 procedures	 must	 be	 reasonably	
designed	“to	encourage	victims	of	[misgendering]	to	come	forward.”190		
Taking	 such	 proactive	 measures	 to	 prevent	 supervisory	 and	
nonsupervisory	 employees	 from	 misgendering	 another	 employee	 is	
required	under	Title	VII’s	Burlington/Faragher/Vance	liability	standard	
framework.191	
In	 relation	 to	 employees	 and	 supervisors	who	might	 think	 their	
gender	identity	is	“obvious”	from	their	gender	expression	or	their	use	of	
a	 traditionally	 gendered	 name,	 it	 still	 may	 be	 beneficial	 for	 them	 to	
introduce	themselves	with	their	pronouns	or	include	them	in	their	email	
signature	to	help	normalize	using	pronouns	and	foster	a	more	inclusive	




If	 an	employee	 thinks	 it	would	help	 in	preventing	misgendering,	
and	if	they	feel	comfortable,	the	employee	should	share	their	pronouns	
upon	meeting	 new	 people	 and	 include	 their	 pronouns	 in	 their	 email	
signature	 line	 or	 video	 conferencing	 platform;	 employees	 should	 be	
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may	 need	 to	 demonstrate	 that	 they	 took	 some	 level	 of	 preventative	
action	to	avoid	misgendering	under	Title	VII’s	liability	framework.193		In	
addition,	 while	 likely	 challenging	 and	 emotionally	 exhausting,194	 an	
employee	who	has	been	misgendered	should	correct	supervisors	and	
co-workers	 if	 they	 use	 the	 incorrect	 pronouns,	 as	 the	














clear	 that	 employees	 of	 various	 gender	 identities	 are	 protected	 from	




further	 supported	 by	 the	 EEOC’s	 explicit	 guidance	 that	 intentional	
misgendering	 constitutes	 sexual	 harassment	 under	 Title	 VII.		
Additionally,	federal	courts	have	recognized	that	misgendering	may	rise	
to	 a	 sufficiently	 severe	 and	 pervasive	 level	 to	 create	 a	 hostile	 work	
environment,	 and	 that	 misgendering	 is	 offensive,	 disrespectful,	 and	
degrading	 in	 various	 contexts.	 	 Ultimately,	 employers	 should	 be	 on	
notice	that	intentional	misgendering,	as	well	as	failure	to	prevent	such	
mistreatment,	 may	 constitute	 hostile	 work	 environment	 sexual	




(June	 21,	 2019)	 https://www.vice.com/en/article/kzmy39/pronouns-at-work-trans-
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use	the	gender	pronouns	that	conform	with	the	sex	they	were	assigned	
at	birth.		
